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Title IX

Title IX of the Education Amendments of 1972 is the federal statute prohibiting sex discrimination in education programs. The law states:

No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any educational program or activity receiving federal financial assistance. 
The American Association of University Women (AAUW) strongly supports Title IX and opposes any efforts that would weaken its effectiveness in ensuring equal educational opportunity for all students.

Regulations for Title IX prohibit discrimination based on gender and marital or parental status in:

· Admissions (applies only to vocational, professional, graduate, and public coeducational undergraduate institutions)

· Housing and facilities

· Courses and other educational activities

· Career guidance and counseling services

· Student financial aid

· Student health and insurance benefits

· Scholastic, intercollegiate, club, or intramural athletics

Military schools, religious schools, fraternities, and sororities are generally exempt from the provisions of Title IX.

Title IX regulations require recipients of federal education aid to evaluate their current policies and practices to ensure the institution’s compliance with Title IX; to adopt and publish grievance procedures and a policy against sex discrimination; and to appoint at least one employee to coordinate efforts to comply with Title IX.

Scope
In 1984 the U.S. Supreme Court ruled in Grove City College v. Bell that institutions could continue to receive federal funding even if nonfederally funded programs within those institutions discriminated on the basis of sex, race, age, national origin, or disability. In 1988, with passage of the Civil Rights Restoration Act, Congress effectively reversed Grove City and restored those uniform Title IX protections. With the strong support of AAUW and other civil rights, women’s and education organizations, the legislation clarified congressional intent that Title IX prohibits discrimination throughout an institution if any part of it receives federal funding.

Title IX and Sexual Harassment
Title IX protects students from unlawful sexual harassment in all of a school’s programs or activities, whether they take place in the facilities of the school, on a school bus, at a class or training program sponsored by the school at another location, or elsewhere. Title IX protects both male and female students from sexual harassment, regardless of who the harasser is.1 Title IX prohibits sexual harassment by any employee or agent of the school, which was confirmed in a 1981 U.S. Department of Education’s Office for Civil Rights (OCR) memo. Covered institutions must have a procedure in place that provides for equitable resolution of sexual harassment complaints, which may be the same procedure set up for general Title IX complaints.

In1997 the OCR issued policy guidance on sexual harassment, outlining Title IX’s requirements in this area and providing schools with much-needed help in defining, addressing, and preventing sexual harassment.2 The guidance makes clear that inaction is never the right response to sexual harassment and urges schools to adopt policies and procedures that help prevent such misconduct. In 1998, however, the Supreme Court found in Gebser v. Lago Vista Intermediate School District that school districts were not liable for teacher-to-student sexual harassment unless there was prior knowledge of the harassment and demonstrated deliberate indifference.3
In 1999 the Supreme Court ruled again on sexual harassment in schools in Davis v. Monroe County Board of Education.4 The court found that school districts can be held liable for student-to-student sexual harassment if the school district knew about the harassment and responded with deliberate indifference. The harassment must be severe, pervasive, and offensive, and it must interfere with the student’s ability to get an education. Schools cannot, however, be held responsible for teasing and bullying. 

In 2001 OCR released new policy guidance on sexual harassment to clarify a school’s obligations in light of the Gebser and Davis decisions.5 The new guidance reinforces the 1997 OCR guidance that schools are responsible for recognizing and remedying sexual harassment. Further, schools are potentially liable for failing to recognize or remedy such harassment. However, the 2001 policy guidance is not being enforced by the current Office of Civil Rights at the Department of Education.

Title IX and Single-Sex Education 
Title IX prohibits single-sex classes or programs within coed schools, with very limited exceptions. Single-sex is permitted only for physical education activities involving contact sports, sex education at the elementary and secondary levels, and choral groups. Other than these exceptions, Title IX prohibits single-sex programs unless such programs are designed to overcome the effects of past discrimination to allow girls and women to overcome historical barriers to equal education. To meet this standard, a school district must show that the sex-based exclusion is necessary to overcome sex-based barriers that have disadvantaged those who will benefit from the program. For example, an all-girl math class may meet this standard if the class is designed to compensate for girls’ limited participation in math. Title IX explicitly prohibits single-sex education in the context of vocational education, professional education, graduate-level education, and public institutions of higher education. 

The U.S. Constitution supports Title IX’s treatment of single sex education. The Constitution bars excluding one sex from public school programs unless the exclusion is supported by an exceedingly persuasive justification. To date, the Supreme Court has only recognized programs designed to remedy sex-based disadvantages. 

See: Single Sex Education
The No Child Left Behind Act (P.L. 107-110), the 2001 reauthorization of the Elementary and Secondary Education Act, allows for limited education funds to be used for single-sex schools and classrooms, as long as the programs comply with applicable civil rights laws, which includes Title IX of the Education Amendments of 1972. Despite current Title IX regulations that allow adequate flexibility to create single-sex schools and classes in public education, on May 8, 2002, the Department of Education issued a Notice of Intent to Rule (NOIR) expressing the Secretary’s intent to amend the Title IX regulations “to provide more flexibility for educators to establish single-sex classes and schools at the elementary and secondary levels.” On March 3, 2004, the proposed regulations were released.

AAUW is concerned that the proposed regulation changes will negatively impact current measures to improve education by diverting attention from problems such as lack of funding, shortage of teachers, and inadequate facilities. Today, single-sex education options are available in a number of public school systems, highlighting that the current regulations offer the flexibility for situations where single-sex offerings address student needs. The proposed regulation amendments step outside the accountability provisions enacted in the No Child Left Behind Act, a piece of legislation addressing equality in education. Most importantly, the proposed regulations undermine the standard that separate is not equal, a position that has been a backbone of education for 50 years. The Department of Education received public comments overwhelmingly opposed to any changes to these regulations. A final regulatory change has not been issued by the Department of Education. AAUW opposes a change to current Title IX single-sex education regulations and believes that Title IX and its regulations serve as a crucial backstop to ensuring that all students have equal education opportunities.

See: No Child Left Behind Act
See: AAUW’s Comments on Proposed Changes to Single Sex Education Regulations (PDF)

Title IX and Athletics
Title IX’s regulations require educational institutions that receive federal funds to protect against discrimination in college and high school athletics by providing equitable athletic opportunities for all students, regardless of sex, in three separate areas: participation, treatment of athletes, and athletic scholarships.

To evaluate equality in participation, the OCR considers three factors:

· Whether male and female students are participating in athletics in numbers roughly proportional to their enrollment at the institution; 

· Whether the institution has a history of expanding opportunities for the underrepresented sex; 

· Whether an institution’s athletics offerings fully meet the interests and abilities of the underrepresented sex. 

If an institution meets any one of these tests, it complies with Title IX in the area of athletic participation.

In determining compliance in the area of treatment, factors such as facilities, equipment, game and practice schedules, travel allowances, coaching, tutoring, housing, and publicity are considered. Equal funding for women’s and men’s programs is not required, but funding disparities may violate Title IX if they limit equality of opportunity. To date, all court challenges and congressional efforts to weaken Title IX’s athletics provisions have failed.

A USA Today/CNN poll done in January 2003 found that seven of ten adults familiar with Title IX think the law should be strengthened or left alone. Indeed, the current policies have been in place through Republican and Democratic administrations and have been uniformly upheld by all eight of the federal appeals courts that have considered them. However, efforts to weaken Title IX continue despite overwhelming public support of Title IX.

On June 27, 2002, then-Secretary of Education Rod Paige announced the establishment of the Commission on Opportunity in Athletics to “examine ways of strengthening enforcement and expanding opportunities to ensure fairness for all college athletes.” The Commission held four town hall meetings around the country and was charged with determining recommendations for changes to Title IX. On Feb. 26, 2003, the Commission released its official report, “Open to All: Title IX at 30.” That same day, commissioners Julie Foudy and Donna deVerona issued a minority report, not accepted by the Department of Education, outlining their concerns that their voice was not adequately represented in the Commission report. The proposals that Foudy and deVerona objected to in their minority report were so vaguely worded they could be interpreted in ways that undercut athletic opportunities for women and girls.

This commission made a series of negative recommendations that would have weakened Title IX, but the Commission pulled back after significant public outcry. On July 11, 2003 Assistant Secretary in the Office of Civil Rights Gerald Reynolds issued a letter in which the Department of Education reaffirmed Title IX and the three-part test. This “Dear Colleague” letter to all schools effectively restated current policies on Title IX, and was a huge victory for women and girls. The three-page letter reaffirmed the three-prong test as well as the weight and validity of each prong in complying with the law. The letter also acknowledges that, “nothing in Title IX requires the cutting or reduction of teams in order to demonstrate compliance with Title IX.” The Department of Education did state that it will undertake an education campaign to better educate schools on how to comply with on Title IX.

Most recently, the Department of Education issued new Title IX policy guidance, “Additional Clarification of Intercollegiate Athletics Policy: Three-Part Test ― Part Three” on March 18, 2005. AAUW is concerned that the clarification is a dramatic departure from the previous standards under which schools could demonstrate compliance with Title IX. The new rule lowers the bar for schools, making it easier for schools to prove compliance by using a less rigorous and thorough e-mail-based survey method and jeopardizes the number of athletic opportunities that will be available to women on campus. Currently, schools have to take other factors into consideration, such as the opinions of coaches and administrators, or participation rates in sports in surrounding high schools or recreational leagues.  These methods are more accurate measures of the demand for sports among girls and women.

The issuance of this policy guidance appears to be the latest in a series of attempts to weaken Title IX and comes on the heals of the administration’s controversial judicial nomination of a stalwart opponent of Title IX, Thomas Griffith, who proposed dramatic changes to Title IX as a member of the Commission on Opportunity in Athletics. AAUW believes this guidance is an under-the-radar attack on Title IX and meant to undermine the law and the 30 years of progress made by women and girls as a result of this landmark legislation. 

For more information, call 800/608-5286 or e-mail votered@aauw.org.

AAUW Public Policy and Government Relations Department
April 2005 
-------------

1 U.S. Department of Education Office for Civil Rights. Title IX and Sexual Harassment. http://www.ed.gov/about/offices/list/ocr/docs/ocrshpam.html (Accessed April12, 2005).

2 Ibid. Sexual Harassment Guidance 1997. http://www.ed.gov/about/offices/list/ocr/docs/sexhar01.html (Accessed April 12, 2005).

3 U.S. Department of Education Office for Civil Rights. Federal Register, page 2. http://www.ed.gov/legislation/FedRegister/other/2000-4/110200b.pdf (Accessed April 12, 2005).

4 National Women’s Law Center. Sexual Harassment, Davis v. Monroe Brief. http://www.nwlc.org/pdf/DavisBrief.pdf (Accessed April 12, 2005).

5 U.S. Department of Education Office for Civil Rights. Title IX and Sexual Harassment
http://www.ed.gov/legislation/FedRegister/other/2000-4/110200b.html (Accessed April 12, 2005). 







